JURISDICTION TO TAX-ANOTHER WORD MAURICE H. MERRILLt

S OME constitutional decisions of the Supreme Court of the United
States merely apply familiar principles to fact situations of little novelty or importance. Others, extending the application of those principles to new facts, mark milestones in the progress of the law upon familiar roads. In still others what had been dictum becomes ratio decidendi and again the frontiers of the law expand. At other times limitations or explanations imposed upon prior decisions serve to define more sharply the expanded boundary. Occasionally an overruling opinion marks a withdrawal from realms theretofore occupied. Into one or another of these classes fall the common run of constitutional cases. Upon rare occasions, however, a decision, either because it suggests the occupation of so wide a territory by the doctrines it sets forth, or because it overturns directly or by implication so much that had been regarded as settled constitutional dogma, opens wide vistas of speculation and invites examination of the possibilities that lie half-hidden therein.
To the second division of this last type of constitutional cases belong the recent significant cases involving the problem of jurisdiction for purposes of taxation.' So epochal seemed these cases in their effect upon the taxing power of the states that it is not surprising they have evoked a bountiful crop of comment. 2 A fitting sense of inability to tional incapacity of states to tax property beyond their borders, tacitly agreed to the validity of the objection when supported by a proper showing of fact. 6 In two of these cases, dealing with the taxation of vessels engaged in interstate trade the Court appears to find the constitutional foundation for curtailing taxing power in a theory of burden upon interstate commerce by such a tax. 7 In Dewey v. Des Moines, 8 an action to foreclose a tax lien upon a lot with an application for a deficiency judgment against the nonresident owner, the refusal to permit that judgment seems to be placed upon the doctrine in Pennoyer v. Neff' as to jurisdiction to render personal judgments against nonresidents. In all the other cases there is no articulate recognition of any particular constitutional provision as the foundation of decision. There is merely an assumption, specific or tacit, that an American state may not tax persons or property beyond its "jurisdiction."
As the end of the century drew near, however, the ever-increasing usefulness of the due process clause of the Fourteenth Amendment as a foundation for judicial nullification of too oppressive state action led astute counsel to invoke it in defense of those beset by multiplied taxgatherers. Thrice during these closing years assertions that taxes had been imposed without jurisdiction were given a constitutional underpinning by the argument that to do so would be to deprive the taxpayer of property without due process. The Court, by considering the tax question upon the merits with a finding in each case that the bounds of state jurisdiction had not been passed, tacitly agreed to this method of investing the doctrine of jurisdictional limits with constitutional sanctity. 1 11. 188 U. S. 385 (1903) . 12. 199 U. S. 194 (1905) .
[Vol. 44 sition of the concept of due process as a basic requirement of taxing jurisdiction, rightly deserves to be ranked the leading case upon the subject. Once established, due process excluded all other constitutional theories in this branch of the law, and so handy a tool did it prove that the twentieth century in its first three decades has produced a multitude of decisions developing and rounding out the doctrine, a body of learning which appeared to be seriously threatened at many points by the line of cases starting with decisions in 1930.13 Now the due process notion in American constitutional law is one of reasonableness, of a prohibition by the fundamental law against arbitrary and oppressive governmental action, to be administered by the courts as expounders of the Constitution. The question occurs, then, what is the test by which we may determine whether it is reasonable for a state to exercise taxing jurisdiction? To this Union Refrigerator Transit Company v. Kentucky 4 presents a definite answer in the benefit theory of taxation. Judge Brown's language is specific.
"The power of taxation, indispensable to the existence of every civilized government, is exercised upon the assumption of an equivalent rendered to the taxpayer in the protection of his person and property, in adding to the value of such property, or in the creation and maintenance of public conveniences in which he shares, such, for instance, as roads, bridges, sidewalks, pavements, and schools for the education of his children. If the taxing power be in no position to render these services, or otherwise to benefit the person or property taxed, and such property be wholly within the taxing power of another state, to which it may be said to owe an allegiance, and to which it looks for protection, the taxation of such property within the domicil of the owner partakes rather of the nature of an extortion than a tax, and has been repeatedly held by this court beyond the power of the legislature, and a taking of property without due process of law."' 5 "Not only is the operation of state laws limited to persons and property within the boundaries of the state, but property which is wholly and exclusively within the jurisdiction of another state receives none of the protection for which the tax is supposed to be the compensation.' 0 This presents a somewhat indefinite but fairly comprehensible standard by which to test the reasonableness of the exercise of taxing power. If the state is in a position to render some benefit to the person taxed in 13. See cases cited supra note 1.
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respect of the object of taxation, the exaction is reasonable and jurisdiction exists; if the converse is true, jurisdiction, in the sense of the due process concept of reasonableness, is absent. Recognition, of course, is accorded to the practical necessities of revenue gathering. Lack of children is no answer to the demand for a school tax; want of a vehicle will not excuse contribution to the road fund. 1 7 The benefit theory of jurisdiction is not to be pressed to the point of requiring a quid pro quo for each payment. It is enough that the state be in a position to render the service. It is not requisite that the taxpayer make use of it. Around this fundamental conception the cases prior to 1930 can be arranged in a consistent fashion. A summary of the application that has been made of the principle in these cases will aid us in understanding the system which the recent decisions appeared to overthrow.
In the case of real estate, clearly the jurisdiction where the land lies is in a position to render protection and benefit. Taxation by it will be consistent with due process.'" Taxation by any other state will deny due process. ' Tangible personalty follows much the same rule. The state where it is permanently located may tax it, since it is given protection. 0 A state in which it is not found, though the domicil of the owner, may not tax. 2 1 It affords the owner no protection nor benefit with respect to this particular property. Unlike land, however, personalty may go a-traveling and may be found in more than one state during the taxable year. Some of it, such as that employed in interstate commerce, is constantly shifting and passing from state to state. From each state through which it travels it receives the boon of protection and of government. Reason would appear to suggest that each state wherein the property remains 19. Attempts to tax lands beyond the border seem not to have been made, At least they have not found their way into the reports. The only cases which can be cited for this principle, therefore, involve incorporeal hereditaments which are regarded as so closely associated with land as to be governed by the same ruling. Louisville [Vol. 44 for a substantial period be allowed to require a contribution to the support of its government. 2 In the case of railroad cars this has been the Supreme Court's attitude. States other than the owner's domicil are permitted to tax upon a basis reflecting the fair average value of the property within their borders.
Where the owner was domiciled within the state, permission was extended to tax all the cars found there during the yearat least if not so continuously in any other state as to be taxable there. - The basis for a distinction either upon the domicil of the owner or upon the gaining of taxable situs elsewhere is not apparent on the benefit theory of reasonableness. If specific cars are within the state long enough to be accorded substantial protection, it would seem logically consistent with the benefit theory to permit taxation of all of them, regardless of the owner's residence or of the average amount within the borders; and if the state does furnish substantial protection surely it should be able to exact the tax which is deemed to be an equivalent therefor regardless of whether other states may also be in a position to claim a similar privilege. In a recent decision, however, the Court has ruled definitely that taxation must be limited to "the number of cars which on the average were found to be physically present within the state."'2
Strangely enough, ships voyaging from state to state, though upon a fixed route and observing regularity of schedule, have not been treated in the same manner as rolling stock. The Court has refused to regard regular visits as sufficiently conferring jurisdiction, despite the obvious furnishing of police and other protection during their stay. -" Instead it has leaned toward a theory of taxation by the state of the home port, -r or, if no home port is apparent, then by the state of the owner's domicil though the ship has never been there and mayhap never can reach it. In these ship cases the benefit theory of jurisdiction to tax seems not to receive logical application. This one exception, however, serves merely to emphasize the rule. Elsewhere it has been given full sway. In addition to the examples already given we may cite the cases involving property transferred permanently from one state to another during the taxing year. There the new abode is permitted to impose its levy' with no apparent anxiety on the part of the Court as to whether or not anything has been exacted by the domain of origin. 3 " So also, in United States v. Bennett, 1 we find the capacity of the federal government to render service to its citizens abroad employed to buttress the argument for a taxing power in that government which will extend, unlike that of the states, to property situated beyond its territorial limits.
Tangible property, however, after all is said remains of a comparatively stable and stay-at-home nature. Ordinarily but one state is likely to be in position to afford it protection or other service and thereby to acquire dominion for purposes of taxation. Railroad cars, steamships, and motor trucks, with all their errant proclivities, form so small a portion of the great mass of tangibles as hardly to present an appreciable number of exceptions to the rule of one thing, one tax. It is in relation to intangible property that the benefit theory of due process has been most fruitful in multiplying taxes. Here the facile maxim, mobilia sequuntur personam, has retained the vitality which was shorn from it by decisions attacking jurisdiction to tax tangibles to their physical location. For this the benefit theory has a plausible reason. A chose in action has no true location of its own. A mere advantage which the law will protect, nay enforce, for its owner, it can have no real existence, in legal theory at least, apart from him. The state of his domicil, protecting him in the exercise of his faculties, in the enjoyment of his wealth, in the acquisition, assertion, and exploitation of these intangible rights, confers benefit upon him in respect to them and so may rea- [Vol. 44 sonably assert its claim to tax them. 3 2 The Supreme Court has upheld this view without exception or qualification.
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Other states, however, may well claim that they also furnish benefit in respect to this sort of property. It has been argued with much propriety that in the case of debts the state of the debtor's domicil should have jurisdiction to tax, because its law gives life to the obligation and its judicial machinery must be invoked to enforce it., 4 But in the only two cases where jurisdiction has been asserted upon the sole basis of the debtor's residence the Supreme Court has denied the assertion. While the second of these cases"s has been explained by the Court as involving an impairment of the obligation of contract, 3 7 this does not seem so apparent from the report, which indicates that the tax may have been authorized, although not at the exact rate later imposed, before the issuance of the obligations which were taxed. 3 " If this is so, it seems arguable that the decision is based upon jurisdiction rather than upon obligation of contract, and it is in that light that it is treated by Mr. At any rate, the first decision seems applicable and no case appears to the contrary. If, on the other hand, the creditor is constantly reinvesting his capital within the state, as by collecting the notes falling due through a local agent and again lending the proceeds; if, in fine, it becomes part of a business definitely assignable to and carried on in that particular commonwealth, whether in the manner specified or in some other way, the Court looks with a liberal eye upon the extension of the taxing power over the business thus carried on. In terms of benefit this is easy to explain. Obviously various special forms of protection are accorded the business in its home for which it is only fair that the owner should pay" By way of analogy to the doctrine applicable to tangibles, it is said that the capital has acquired a "business situs" in the state where the business is transacted." This theory has been applied to permit the taxation of credits arising from a money-lending business, whether evidenced by notes' or not, 4 3 of bonds deposited with a state official by a foreign insurance company for the protection of local policy-hold-40. "Persons are not permitted to avail themselves for their own benefit of the laws of a State in the conduct of business within its limits, and then to escape their duo contribution to the public needs. . . . " Bristol v. Washington County, 177 U. S. 133, 144 (1900). "The insurance company chose to enter into the business of lending money within the state of Louisiana, and employed a local agent to conduct that busines.... Under such circumstances they have a taxable situs in the state of their origin." Metropolitan Life Insurance Co. v. New Orleans, 205 U. S. 395, 402, 403 (1907). "The legal fiction expressed in the maxim mobilia sequuntur personam, yields to the fact of actual control elsewhere. And in the case of credits, though intangible, arising as did those in the prosent instance, the control adequate to confer jurisdiction may be found in the sovereignty of the debtor's domicile. The debt, of course, is not property in the hands of the debtor; but it is an obligation of the debtor, and is of value to the creditor because he may be compelled to pay; and power over the debtor at his domicil is control of the ordinary means of enforcement. . . . The credits would have no existence save for the permils3lon of Louisiana; they issued from the business transacted under her sanction within her borders; the sums were payable by persons domiciled within the state, and there the rights of the creditor were to be enforced. If locality, in the sense of subjection to sovereign power, could be attributed to these credits, they could be localized there. If, as property, they could be deemed to be taxable at all, they could be taxed there. ers," of seats in a grain exchange," of intangible values, over and above the physical property within the state, arising from the operation therein of part of a unitary business. 40 The mere location of the tangible evidence of intangible property within the state, however, has not been regarded as involving sufficient service to justify taxation, 4 7 a conclusion somewhat difficult to justify under the orthodox theory in view of the police protection furnished. 48 The service afforded by the state of incorporation in giving life to and assuring the continued existence of its corporate creations has been regarded, and rightly, as justifying a tax upon the shares of nonresident stockholders. 4 0 In the case of property held in trust the residence of the legal owner rather than that of the beneficial owner has been looked to in the application of the doctrine of taxation by the owner's domicil. 1 0 That a debt owed to a nonresident is secured by tangible property lying within the state has been held to justify a taxas but the statute was one by which the mortgage debt was deducted from the assessment of the property to the owner and so may properly be upheld as an apportioned tax upon tangible property 0 -
The decisions relating to inheritance taxes followed along much the same lines. There seems to have been substantial agreement in the proposition that land should be so taxed where situated. At least the Supreme Court appears not to have been faced with the proposition at all. Mobilia sequuntur personam in respect to tangible property survived much longer in inheritance levies than in property taxation. The conflict of laws rule that the law of the owner's domicil determines the succession to personalty wherever located 5 3 made it possible to argue very convincingly that the state of domicil, by providing a rule of intestate succession or a statute of wills, afforded a substantial service in the transmission even of tangible personalty located outside its borders sufficient to satisfy the requirements of the benefit theory of taxing jurisdiction. 4 It was not until 1925 that the Supreme Court, in Frick v. Pennsylvania 5 overthrew this view, pointing out that if the state wherein the property is situated does apply the rule of the domicil in matters of succession it does so only by virtue of its own common law rule to that effect. In essence, therefore, it is the law of the state of situs that governs. 6 By this reasoning the rule as to inheritance taxes upon tangible property becomes the same as the rule for property taxes. The state where the property is located may tax; others may not.
jurisdiction to levy inheritance taxes upon intangibles likewise tended to follow the rules applying to property taxes. The state of the creditor's domicil might tax-mobilia sequuntur personam.5 So might the state of business situs. 5s So might the state of incorporation with respect to the transfer of corporate stock. 9 But application of the benefit theory permitted taxation of inheritance by states which could not have sent their publicans against the property itself. The necessity of going to the state of the debtor's domicil to collect the claim for the estate was regarded as putting that state in a position to demand its tribute money. 60 A similar effect was given to the location of tangible evidences of the debt in a third state, resulting in ancillary proceedings to make them available. 6 The state of residence of the beneficiary of a trust who retained control over the distribution of income and a right of revocation might tax the transfer. 2 60. "But it is plain that the transfer does depend upon the law of New York, not because of any theoretical speculation concerning the whereabouts of the debt, but because of the practical effect of its power over the debtor. . . . What gives the debt validity?
Nothing but the fact that the law of the place where the debtor is will make him pay." [Vol. 44
however. The residence of the donee of a power under the will of a nonresident testator was regarded as furnishing no jurisdictional assistance in the exercise of that power,s while the separate corporate personality produced a similar result in the case of attempted taxation of the transfer of the shares of a nonresident stockholder by the state wherein the corporate property was located." Taxes upon the person, on the benefit theory, could, of course, be imposed by the state of domicil. 5 But if one spends a considerable portion of the time in another jurisdiction, deriving therefrom protection of life and possessions, and particularly if a gainful occupation is there carried on, it would seem that the denarius could there be demanded also. Haavik v. Alaska Packers AssociatioCO apparently sustains this view. On the other hand where one is neither domiciled nor a substantial sojourner the benefit foundation for the taxing power is dearly absent. 67 Income is so closely associated, at least in enjoyment, with the person receiving it that one assumes almost unconsciously that the state of the recipient's domicil, since it protects him in his enjoyment, may tax it. It has been so held, even though the income be derived from business carried on elsewheres or from trust funds owned by a nonresident trustee.G 9 On the other hand, the state where the business is carried on, or where the property is located, from which the income is derived with equal logic may assert the rendition of services justifying the imposition of an income tax. Repeatedly the Supreme Court has recognized the validity of such levies. 70 The wider sphere of serv- ice, internationally viewed, rendered by the federal government, permits it to tax, consistently with due process under the Fifth Amendment, incomes earned abroad by its citizens of foreign domicil. 1 Poll taxes furnish the strongest case for imposition by the domiciliary state. It is but natural that we find no case challenging such a levy." Yet one may remain a substantial period in a state other than his domicil deriving therefrom important governmental benefits. Upon the basis of reasonableness heretofore prevailing, the state should have an equally valid claim to exact a poll tax; and such, it appears to me, is the effect of the decision in Haavik v. Alaska Packers Association. 7 " Whether the residence be for gain, as in that case, or for pleasure would seem to be immaterial. The important thing is that it be residence, though of a non-domiciliary character, as distinguished from a mere transitory presence. 4 On the other hand clearly no tax based upon the person may be levied where complete absence from the territorial limits makes the rendition of personal benefit an impossibility."
Excise taxation presents a fairly consistent application of the benefit theory. The state where the act is performed may tax.70 A state wherein no part of the action takes place may not, though it be the domicil of the actor.
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Such is the picture whose outlines are formed by the decisions prior to 1930. In it the one dominant concept is that jurisdiction to tax is dependent upon the rbasonableness of the claim to exercise that jurisdiction and that reasonableness in turn is dependent upon potentiality of benefit. The problem is viewed from the standpoint of the states. If a state is in position to render some benefit in respect to the object of taxation surely it is reasonable to demand a contribution to the support of its government. With such a concept of reasonableness it should, of course, be immaterial that some other state, also a purveyor of service, may be equally justified in a similar demand. Both may properly [Vol. 44 claim taxing jurisdiction. The claim of neither rightfully may be denied. Repeated utterances of the Court, borne into practice by decision, support this assertion that double taxation, in the sense of the taxation of the same object by more than one state, encountered no barriers whatever in the judicial exposition of due process of law. 7 A survey of the course of decision reviewed in the preceding pages will reveal numerous examples.
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states may tax on different and more or less inconsistent principles the same testamentary transfer of such property without conflict with the Fourteenth Amendment." 8 1 3 But, he argued, the result of that view is bad; its "inevitable tendency" is "to disturb good relations among the states and produce the kind of discontent expected to subside after establishment of the Union." ' "Primitive conditions have passed; business is now transacted on a national scale. A very large part of the country's wealth is invested in negotiable securities whose protection against discrimination, unjust and oppressive taxation, is matter of the greatest moment." 85 Many states, "perhaps two-thirds . . . have endeavored to avoid the evil by resort to reciprocal exemption laws." 80 "In this court the presently approved doctrine is that no state may tax anything not within her jurisdiction without violating the Fourteenth Amendment. ' ' 8 7 "Tangibles with permanent situs therein, and their testamentary transfer, may be taxed only by the state where they are found. ' 8 "We have determined that in general intangibles may be properly taxed at the domicile of their owner and we can find no sufficient reason for saying that they are not entitled to enjoy an immunity against taxation at more than one place similar to that accorded to tangibles.1 8 1 "Blackstone v. Miller no longer can be regarded as a correct exposition of existing law; and to prevent misunderstanding it is definitely overruled." 9 By way of imposing further emphasis upon the "one thing, one tax" dogma thus expounded we are reminded "that the right of one state to tax may depend somewhat upon the power of another so to do."'" Moreover, while the business situs cases are too numerous to be overruled as summarily as Blackstone v. Miller, "The present record gives no occasion for us to inquire whether such securities can be taxed a second time at the owner's domicile." 0 2
Concurring, Mr. Justice Stone sounds a warning against the broad doctrine that multiple taxation by different states is within the prohibitions of the Fourteenth Amendment, pointing out that there are "many situations in which a single economic interest may have such legal relationships with different taxing jurisdictions as to justify its taxation in both. . . . ,,3 He would reach the result of the case on the orthodox theory, urging that, since "the transfer was effected in New York by one domiciled there and is controlled by its law," the power of Minnesota, circumscribed by the obligation of contract clause, to affect the disposition of securities not even kept within its boundaries, is too puerile [Vol. 44 to afford any basis for a claim that the Gopher State, potentially or actually, plays any beneficial part in the transfer.5 4 Mr. Justice Holmes and Mr. Justice Brandeis dissented.
It was possible for Mr. Justice Stone to reconcile the result of Farmers Loan and Trust Company v. Minnesota with the benefit theory of jurisdiction, and the writer is inclined to agree with that reconciliation. In Baldwin v. Missouri 9 5 however, the benefit theory and the single jurisdiction theory came into irreconcilable conflict and Mr. Justice Stone joined the ranks of the dissenters. An Illinois decedent left deposits in a Missouri bank and coupon bonds and promissory notes kept in that state. "Most of these notes were executed by citizens of Missouri, and the larger part were secured by liens upon lands lying therein." 96 Ancillary administration proceedings were instituted in Missouri to assist the transfer. Blackstone v. Miller would have supported a tax on the transfer of the deposits without the ancillary proceedings and Wheeler v. Sohmer 8 would have justified it so far as applied to those choses in action represented by tangible evidence located in Missouri particularly in view of the resort to ancillary administration. Six judges, for whom Mr. Justice McReynolds spoke, held the Missouri exaction invalid. Justices Holmes, Brandeis and Stone dissented in opinions written by the first and the third. 9 The thesis of the majority is short and easily stated. The debts represented by the securities in question were intangible property whose transfer was taxable at the owner's domicile. The Fourteenth Amendment forbids any other state to tax. Reserved for consideration, however, is the question whether a state might tax "either the interest which a mortgagee as such may have in lands lying therein, or the transfer of that interest."" 0 Relying upon the doctrines propounded in Farmers Loan & Trust Company v. Minnesota, 0 ' this decision applied them logically and in a manner definitely inconsistent with the benefit theory of jurisdiction.
Other cases followed. The Court divided in the accustomed manner, and the debate between the two parties was about as acrimonious as is consistent with judicial etiquette. The majority opinion insisted that "Due regard for the processes of correct thinking compels the conclusion that a determination fixing the local situs of a thing for the purpose of transferring it in one state carries with it an implicit denial that there is a local situs in another state for the purpose of transferring the same thing there."' 5 The minority defended their intellectual competence by responding that "Only by a recourse to a form of words-saying that there is no taxable subject within the state, by reason of the fictitious attribution to the intangible interest of the stockholder of a location elsewhere,-is it possible to stigmatize the tax as arbitrary." 00 The distinction between the tests of due process employed is obvious. The prevailing opinion rests squarely upon a "rule of immunity from taxation by more than one state ....
"'o'
The dissenters insist that "control and benefit are together the ultimate and indubitable justification of all taxation."' 0 8
The implication to be drawn from these decisions was self-evident. While the cases themselves involved inheritance taxation only, the principles enunciated by the majority were not so limited. The analogy drawn to property tax cases, the insistence upon the iniquity of multistate imposts, the generality with which the doctrine of "immunity against taxation at more than one place . . . "o0 was proclaimed, the solemn statement that "The rule of immunity from taxation by more than one state, deducible from the decisions in respect of these various and distinct kinds of property, is broader than the applications thus far made of it,"" ' all evidenced a new conception of due process in which reasonableness was to be determined, not from the standpoint of the states from whose protection the economic interest taxed derived some benefit, but from the viewpoint of the taxpayer protesting against contributing so much of his substance to so many different claimants. The almost unanimous opinion of legal scholars so interpreted it. Today the position of the Court seems not so certain.
284 U. S. 312 (1932).
104 [Vol. 44 York corporation doing business in the Tarheel State was invalidated, because the formula employed to determine the North Carolina income allocated too large a share of the total revenue to that state. In its tacit recognition of the propriety of a North Carolina tax upon income arising from business and property within her boundaries the case adds to the significance of the decision in Lawrence v. State Tax Commission 1 18 as a repudiation of the notion that due process precludes taxation of the same income by more than one state. In Graniteville Manufacturing Company v. Query," 9 the court upheld the levy by South Carolina of an excise tax upon the signing of notes within the state, although the notes did not become effective as obligations until the payee outside the state approved the loan which they were to evidence and credited the proceeds to the maker's account. Burnet v. Brooks' 2 0 undertakes to dissociate the restriction of Federal taxing power under the Fifth Amendment due process provision from the limitation developed from similar language in the Fourteenth Amendment as applied to the states. In so doing, it departs from the traditional benefit test, laying emphasis instead upon power over the subject of taxation. The result, however, is in no sense inconsistent with the benefit theory in its widest sense. Johnson Oil Refining Company v. Oklahoma 12 ' restricts taxation of railway cars by a state other than that of the owner's domicil to the average number present during the taxable period as against the claim to tax on the basis of the full value of each car in the state for any portion of the tax year. This fully accords with the application of the benefit theory in prior decisions. Some of the language employed indicated that a similar restriction might be imposed on the domiciliary state if the cars are constantly "on the go.111 2 2 This is entirely consistent with the benefit principle; it likewise tends to reduce multi-state taxation.
Watchman, What of the Night?
To the lawyer, whether teacher or practitioner, the present state of the authorities upon the subject of jurisdiction to tax seems properly describable as one of encircling gloom. Such lights as glimmer upon [Vol. 44 the pathway of future decisions are fitful and of little aid. The fire and brimstone so recently poured by the majority opinions in the Minnesota, the Missouri and the Maine cases upon the benefit theory still retain their baleful glare and definitely assure us that inheritance taxation will not be permitted to travel that road. The Lawrence case may be likened to a small bonfire lighting up a narrow area, that of income taxation. In that field, very obviously, the Court does not consider odious the possibility of multi-state taxation. With respect to all other forms of taxation, the safest answer to the question whether the ancient landmarks or the new trail will be followed appears to be, "I do not know." The profession doubtless will welcome the dawn of garish day, illumined by the light of the many decisions which will be necessary to dispel the present uncertainty. Meanwhile, writers, boldly invading domains shunned even by archangels, may be permitted the luxury of suggesting what seems the preferable course.
Conceivably, the inheritance tax cases might be abandoned in favor of a whole-hearted return to the former rule. This seems neither likely nor desirable. The late decisions are aimed at certain grave conditions which flourished under the application of the benefit theory of jurisdiction to tax inheritances. The nation and many of the states are committed to policies of progressive taxation in this field, with rather high rates in the upper brackets. If two, or three, or four states be permitted to tax the same estate, or parts of it, the possibility of almost complete confiscation where very large amounts are involved becomes more than a chimera of the imagination. Of even moderate estates major fractions might be exacted. Indubitably there is much to be said for the policy of restricting or even abolishing the privilege of transmitting property at death. But even our most leftwardly advanced systems of taxation do not purport to adopt the latter policy, and it is perhaps inconsistent with the position of the states in the Union to permit it to arise in practice by cumulating the exactions of several jurisdictions. Viewed in this light, the inheritance tax cases may bear some remote relationship to the doctrine of unconstitutional conditions."' The end sought by these decisions therefore seems a desirable one. Our doubts, like those of the dissenting judges, have been directed to the propriety of the means; particularly with respect to the far-flung application of the new doctrine suggested by the unrestraint of the language in which it was couched. Now that the result has been reached, retraction, with its unsettling effect upon doctrine and the encouragement thereby afforded the iconoclasts," 2 is inexpedient. Another possible course would be to regard Lawrence v. State Tax Commission 2 5 as an outmoded survivor of a dogma no longer tenable, to be overruled as soon as possible and to accept the "one thing, one tax" principle as one of the infinite transmogrifications of due process of law . 26 The argument for it is of course that outlined in Farmers Loan and Trust Company v. Minnesota,1 2 7 namely, that the country has become economically a unit, that property and business interests should be protected against discriminatory and excessive taxation, that bad feeling is engendered between states by competing policies of taxation, that multi-state taxation is unjust. But there are many considerations that render the "one thing, one tax" principle of dubious expedience. Its thorough application would seriously affect the taxing systems of almost every state. It would involve the Supreme Court in the extremely delicate task of determining which states should be accorded power to levy various types of tax. 28 An improper choice may have serious repercussions upon problems of enforcement.'n So far from working injustice, multi-state taxation in most instances results in securing that due contribution to the support of public activities in various parts of the country which should be borne by those whose economic affairs are conducted on the national scale.' 30 Should the rule of taxation by but one jurisdiction become a part of our constitutional law, we shall be faced with the necessity of providing for that contribution in some other fashion. This will be so, whether the Court's choice be in favor of the so-called creditor states or of the so-called debtor states. The former have every reason to insist that their citizens and business organizations, enabled by their institutions and their laws to establish prosperous commercial and financial enterprises, and enjoying their governmental services, should pay a share to the support of the common- 128. Some notion of the magnitude of this task may be gained from the literature that has accrued on the subject. An entire book, with a most penetrating and scholarly analysis, has been devoted to working out a principle of "integration" by which to solve the problem of apportioning taxing power among the states on this basis. HARMno, op. Cit. supra note 2. In addition see the articles cited supra note 2. 129. See S rsoNr, op. cit. supra note 2, at 84-86. 130. "Apart from the question of jurisdiction, that one must pay a tax in two places, reaching the same economic interest, with respect to which he has sought and secured the benefit of the laws of both, does not seem to me so oppressive or arbitrary as to infringe constitutional limitations." Stone, J., dissenting in Baldwin v. Missouri, 281 U. S. 586, 597 (1930) . [Vol. 44 weal. " The debtor states have an equally valid claim. Our commercial and industrial centers have been built up on the basis of national free trade. Confine New York, or Chicago, or Philadelphia, or Detroit to the bounds of their own states, surround them with the tariff walls that criss-cross Europe, and their prosperity will be materially curtailed. The privilege of national trade carries with it the obligation to assist in supporting the government of the hinterland which sustains that trade. 2 The outcry against Federal aid legislation on the ground that it forces the "rich" states to give of their wealth to the "poor" is consummate impudence. Whence did the rich states draw their wealth? The necessary alternative to multi-state taxation of intangible economic interests would seem to be some device for a Federal tax levy to be apportioned to the local governments in accordance with an equitably arranged formula, probably the resultant of the opposing forces of the several states in Congress.:' Such a program is fraught with danger to "state's rights," would be highly difficult to adjust, and might necessitate a constitutional amendment. 34 So long as we feel that a federal rather than a unitary governmental structure best fits our needs, it seems inexpedient to centralize authority over revenue too closely-and this regardless of whether the centralization occurs as the result of legislation or of adjudication.
The preferable course is to regard the inheritance tax cases simply as superimposing upon the orthodox rule of benefit as the test of jurisdiction to tax a limitation based solely on the peculiar hardships which the application of that theory creates in the particular field. This would be consistent with the Court's attitude in respect to area formulas in special assessment taxation. 3 5 It would explain the limitation of the new doctrine, as yet, to inheritance taxation, where the old rule did produce bizarre consequences, and the specific refusal to extend it to income taxation. It would prevent the wholesale abandonment of numerous precedents of long standing. It would maintain the freedom of the states to plan their own revenue systems without sacrificing the obligation of far-ranging enterprise to support government in all areas whence it draws sustenance.
If this should be -the course which the Supreme Court follows, we may expect little, if any, extension of the doctrine of the inheritance
